IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A
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JANET HURW TZ, his wife, : 4: CV-99-974

Plaintiffs : (Judge McC ure)
V. :

JOHN GREEN, D. O,
Def endant

MEMORANDUM

February 7, 2001
BACKGROUND:

On June 11, 1999, plaintiffs R Kenneth Wiss and Janet
Hurwitz, his wife, filed a three-count conpl ai nt agai nst
def endant John Green, D.O, pursuant to the diversity
jurisdiction of this court. 28 U S.C. § 1332. On August 12,
1997, plaintiff Wiss underwent a hernia repair procedure, known
as bilateral |aparoscopic inguinal herniorrhaphy, perfornmed by
defendant. Plaintiff Wiss clainmed that this operation resulted
in excruciating groin pain fromdamge to the ilioinguinal nerve
(di agnosed as ilioinguinal genitofenoral neuropraxia), and
nuner ous follow up surgical procedures in an attenpt to relieve
his pain. He clained that he continues to suffer fromnental and
physi cal pain and extrene | oss of enjoynment of life.

Count | of plaintiffs’ conplaint, alleging that defendant
negligently performed | aparoscopic hernia repair surgery on
plaintiff Weiss on August 12, 1997, has been w t hdrawn by

plaintiffs.* In Count Il of the conplaint, plaintiffs allege

1 Unless otherwi se specified, “plaintiff” refers to R Kenneth
(continued...)




that defendant did not obtain plaintiff’s informed consent to
performthe surgery. Specifically, plaintiffs allege that
def endant did not advise plaintiff of the alleged risk of
permanent intractable pain resulting fromilioinguinal nerve
injury. Additionally, at trial, plaintiffs clainmed that
def endant did not obtain plaintiff’s informed consent to perform
a right side hernia repair. 1In Count II1Il, plaintiff Hurwtz
asserts a claimfor |loss of consortium stenmm ng from her
husband’ s purported physical and nental injuries.

On January 3, 2001, the court proceeded with a bench trial
as to Counts Il and Il of plaintiffs’ conplaint. Both parties
wai ved their right to a trial by jury.

DI SCUSSI O\

|. DEFENDANT" S MOTION IN LI M NE

On Decenber 28, 2000, defendant filed a notion in limne to
preclude plaintiffs fromintroducing any evidence or testinony
that defendant did not obtain plaintiff’s informed consent to
performa right side hernia repair (record docunent no. 33).°2
Specifically, defendant contends that plaintiffs did not
i ntroduce the issue of infornmed consent with respect to
plaintiff’s right side hernia repair in their pretrial nmenmorandum

and that the issue was al so not referenced in plaintiffs’ expert

1(...continued)
Wi ss.

2 At trial, the court allowed evidence and testinony on this issue to
be presented and i nformed counsel that this notion would be addressed
at a later tinme.




reports, thereby causing defendant to be “substantially
prejudiced in the preparation and presentati on of his defense by
plaintiffs’ attenpted introduction of a new theory of liability
at this later date, after conpletion of discovery, and after
conpletion of the pretrial conference, and in effect, after trial
of the case has begun.” Brief in Support Defendant’s Mtion in
Li m ne Regarding Informed Consent to Right Side Surgery, at 2.
Plaintiffs, on the other hand, argue that (1) plaintiff’s answers
to interrogatories, including a response by plaintiff that “there
was al so not hing said about the right side of ny body,” indicated
that plaintiffs would be pursuing the right side theory, and (2)
the only discussion at the pretrial conference was whet her the
negligence claimin Count | would be pursued in addition to the
infornmed consent claim Plaintiffs’ Response to Defendant’s
Motion in Limne Regarding Informed Consent to Right Side
Surgery, at Y 7, 9.

Fed. R Civ. P. 26(2)(B) requires an expert report to
“contain a conplete statenent of all opinions to be expressed and
t he basis and reasons therefor ....” In this case, we agree
with defendant that the reports of plaintiffs’ medical experts,
Guy R Voeller, MD. and |. Mchael Leitrman, M D., do not
reference the issue of inforned consent as to plaintiff’s right

side hernia.®* W also agree that plaintiffs did not disclose in

3 The report of plaintiffs’ expert, Dr. Leitman, does disclose in
Its case summary that a right hernia repair was repaired by
(continued. . .)




their pretrial menorandum any issue as to infornmed consent to the
ri ght side hernia.

In any event, we find that defendant was put on notice that
the issue of informed consent as to plaintiff’s right side
herni a woul d be pursued at trial based on the general allegation
in plaintiffs’ conplaint (record docunent no. 1, filed June 11,
1999, at 9T 14-15) regarding defendant’s failure to obtain
plaintiff’s informed consent, plaintiff’'s answers to defendant’s
i nterrogatories nenti oned above, and the Infornmed Consent to
Surgery signed by plaintiff which only specifically referenced
surgery to plaintiff’s left inguinal hernia.

Addi tionally, the court does not find that defendant is
prejudiced by the theory of liability revol ving around i nforned
consent to plaintiff’s right side hernia because we believe that
there was no further preparation that defendant coul d have
engaged in to provide a stronger defense at trial. As discussed
bel ow, defendant testified as to what he routinely told, and did
not tell, patients prior to | aparoscopic hernia repair.

Def endant’ s expert also testified, based on a reasonabl e degree
of nmedical certainty, as to what he considered to be the nmateri al
ri sks of | aparoscopic hernia repair. Presumably, these risks are
the sane for the procedure, regardl ess of whether the right or

| eft side was being operated on, as the procedure perforned by

3(...continued)
def endant on August 12, 1997. Defendant’s Exhibit 53, at 1.
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def endant did not vary significantly fromone side to the other.

Furthernore, it is inportant to note that this court does
not believe that expert testinony is helpful to the court, as the
trier of fact, as to whether the standard of care mandates t hat
the patient be infornmed of the risks, benefits, and conplications

of the surgery. Festa v. Geenberg, MD., 511 A 2d 1371, 1376

(Pa. Super. 1986)(“It is well-established in Pennsylvania that in
i nformed consent cases, expert testinony is not necessary to
establish the nedical conmunity’s standard of disclosure.”)

(citing Cooper v. Roberts, 286 A 2d 647, 651 (Pa. Super. 1971)).4

Rat her, expert testinony is necessary to assist the court in
determ ning what facts a reasonabl e person woul d consi der
“material” in his or her decision to undergo nedi cal treatnent.

Cosomv. Marcotte, MD., 760 A 2d 886, 890 (Pa. Super.

2000) (“Expert testinmony is generally required in infornmed consent
cases to establish risks and alternatives presented by proposed
surgi cal procedure.”).

In this case, both expert reports address the issue of
i nfornmed consent and the risk of pain frominjury to the
i 1'ioi ngui nal nerve during hernia surgery in ternms of the

“standard of care,” requiring physicians to discuss this risk and

4 A federal court sitting with diversity jurisdiction applies the |aw
of the state whose | aw governs the action, Geater New York Mit. Ins.
Co. v. North River Ins. Co., 85 F.3d 1088, 1091 (3d Cir. 1996), which
generally is the lawof the forumstate. Cdark v. Mddern G oup Ltd., 9
F.3d 321, 326 (3d Cir. 1993). Here, Pennsylvania | aw governs.
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ot her conplications and alternatives to surgery. Defendant’s
Exhi bits 53, 54. W do not believe that defendant is
substantially prejudiced by the court’s review of plaintiffs’
expert reports which [ack specific reference to the issue of
i nformed consent to the right side hernia repair, as we do not
find al together hel pful the context in which the reports discuss
the i ssue of infornmed consent.

Accordingly, we deny defendant’s notion in |imne, and
consi der the evidence and testinony presented at trial concerning
the issue of infornmed consent to the right side hernia repair.

1. FINDI NGS OF FACT

The court heard five days of testinony. The plaintiff
testified, as did his wife, three |lay witnesses, and two nedi cal
experts on plaintiffs’ behalf.® In addition, plaintiffs
presented the transcripts of four nedical experts, three of whom
had physically exam ned and treated plaintiff after the hernia
repair procedure perforned by defendant.® Defendant testified on
his own behal f and presented the testinony of five nedical
experts including that of a psychiatrist, psychol ogist,

neur ol ogi st, general surgeon and the videotaped deposition of one

5 Lawence Tomack, M D. provided expert testinony on the issue of
causation, and Guy R Voeller, MD. provided expert testinony on
the risks involved with TEP | aparoscopi c hernia repair.

6 . Mchael Leitnman, M D. provided expert testinony on the

i nforned consent issues; Rene R Rigal, MD. and Daniel J. d unk,
M D. provided expert testinony on causation, and WIlIliamJ.
Todhunter, MD. testified as a fact w tness.
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medi cal expert, four of whom had perforned i ndependent mnedi cal
exam nations of the plaintiff.”’

On the basis of all the evidence presented, the court makes
the follow ng findings of fact.

A. Cenera

1. Plaintiffs R Kenneth Wiss and Janet Hurwitz commenced
this action on June 11, 1999, and have been at all tines
perti nent hereto, husband and wi fe.

2. Plaintiff is the step-father of two children.

3. At all tinmes pertinent hereto, plaintiffs were residents
at 161 West Hills Drive, WIlliansport, Lycom ng County,
Pennsyl vania 17701.

4. Defendant John Green, D.O is a general surgeon board
certified by the American Board of Osteopathic Surgery.

5. At all pertinent tinmes, defendant maintained a surgical
practice in Mincy, Pennsyl vani a.

6. At the tine this action was conmmenced by plaintiffs,
def endant was an adult individual practicing nmedicine in Chio.

7. Defendant perforned approxi mately 25-30 | aparoscopic
hernia repairs prior to the one performed on plaintiff.

8. Plaintiff was born on Decenber 12, 1954, and is a high

school graduate.

7 Christopher J. Daly, MD., testified as an expert w tness
regarding the material risks of |aparoscopic hernia repair;
Richard P. Bonfiglio, MD., Mlind J. Kothari, D. O, Tinothy J.
Mchals, MD., and Steven E. Samuel, Ph.D., testified as experts
on the causation issue.




9. Plaintiff was graduated from Slippery Rock State Col | ege
with a B.A in psychology in 1972.

10. Plaintiff was graduated from Eastern Bapti st Theol ogi cal
Sem nary School with a Master’s in Divinity in 1986.

11. Plaintiff attended nost of the classes required in the
Ph.D. programin clinical psychology at Penn State University
bet ween 1988 and 1990.

12. Plaintiff becane a full-tinme mnister sonetinme in or
around 1995.

13. Prior to August 1997, plaintiff |led an active soci al
life.

14. Prior to August 1997, plaintiff was an active nmenber in
civic organizations and served as President of the WIIliansport
Ki wani s C ub.

15. Prior to August 1997, plaintiff had an active sexual
relationship with his wife, Janet Hurwtz.

B. Plaintiff’s Pre-Operative Consultation w th Defendant

16. In early 1997, plaintiff was referred by his primry
physi ci an, Janes Bal dys, M D., to defendant for a surgical
consul tation regardi ng possible hernia repair surgery.

17. On May 21, 1997, plaintiff first saw defendant regarding
possi bl e hernia repair surgery.

18. Def endant physically exam ned plaintiff on May 21, 1997.

19. On May 21, 1997, after examning plaintiff, defendant

di agnosed plaintiff with a left side inguinal hernia and a




possi bl e, but questionable, right side hernia, which he charted
in his exam notes.

20. At the May 21, 1997 exam nation, defendant discussed
with plaintiff the treatnment options available, including surgery
by open incision or by | aparoscopic procedure, and the risks
associated with not treating inguinal hernias.

21. The | aparoscopic hernia repair surgery defendant
di scussed with plaintiff was a totally extra-peritoneal technique
(TEP), also known as totally pre-peritoneal technique.?

22. The | aparoscopic hernia repair is performed through
three or four half-inch incisions in the patient’s abdonen. The
| aparoscope, inserted through a small navel incision, consists of
atiny fiberoptic telescope and also carries light into the
abdom nal cavity. The surgical space is inflated through the use
of a balloon-like instrunent so that the surgeon can see clearly
i nto both sides of the groin.

23. Defendant does not have a specific recall of the
conversation with plaintiff regarding the surgical options and
the risks and benefits of each.

24. Defendant’s routine discussion with his patients
regardi ng hernia surgery included an expl anation that a
| apar oscopi ¢ hernia repair procedure generally has a shorter

recovery tinme than a repair by open incision.

8 Throughout this menorandum the term “l aparoscopic” refers to
the TEP | aparoscopic hernia repair unless otherw se specified.
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25. Defendant’s routine discussion with his patients
regardi ng | aparoscopic hernia surgery included show ng the
patient the prosthetic nesh and surgical tacking instruments to
be used in the surgery. The prosthetic nesh is secured
internally with surgical tacks.

26. Defendant routinely discussed with his hernia surgery
patients the potential conplications with hernia surgery, by
| apar oscopi ¢ and by open incision. These conplications included,
in part, the possibility of hernia recurrence, bleeding and
i nfection.

27. Defendant routinely told his hernia surgery patients
about the additional possibility of short-termnerve injury which
could result in nunbness or tenporary pain.

28. Defendant did not routinely discuss with his hernia
surgery patients a risk of permanent, intractable and di sabling
pain resulting fromilioinguinal nerve injury.

29. Because of the shorter recovery period experienced by
nost | aparoscopi c hernia surgery patients, defendant routinely
recommended | aparoscopic hernia repair over repair by open
i nci sion, unless there was sonething atypical or unusua
regarding a particular patient’s presentation.

30. There was not hi ng unusual or atypical regarding
plaintiff’s clinical presentation on May 21, 1997.

31. Defendant’s routine discussion regarding hernia surgery,

i ncludi ng | aparoscopic repair, did occur wth plaintiff.
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32. During the May 21, 1997 exam nation, defendant expl ai ned
to plaintiff how the | aparoscopic procedure is perforned,

i ncludi ng the placenent of prosthetic nmesh and surgical tacks.

33. During the May 21, 1997 exam nation, defendant expl ai ned
to plaintiff that one advantage of the | aparoscopi c procedure was
t hat defendant would be able to see both the Ieft and right side
of plaintiff’s groin.

34. During the May 21, 1997 exam nation, defendant expl ai ned
to plaintiff how the open incision technique is perforned.

35. In addition to defendant’s routine di scussion regarding
herni a repair surgery, defendant gave to plaintiff a brochure
that briefly explained sone of the benefits of | aparoscopic
repair including a smaller incision and shorter recovery tine
than that of open hernia repair. The brochure also nentioned the
ri sk of hernia recurrence.

36. Defendant also gave to plaintiff a videotape which
expl ai ned | aparoscopic hernia repair and nenti oned a decreased
i kel i hood of nerve injury with the | aparoscopi c procedure.

37. On May 21, 1997, while at defendant’s office, plaintiff
was presented with, and signed a docunent entitled, “Infornmed
Consent to Surgery.”

38. The “Inforned Consent to Surgery” docunment signed by
plaintiff on May 21, 1997 referenced the repair of a left
i ngui nal hernia with nesh and did not specifically reference a

right side hernia repair or bilateral hernia repair.
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39. In a letter to Dr. Baldys dated June 2, 1997, defendant
summari zed his findings pertaining to his initial consultation
with plaintiff. 1In this sunmary, defendant stated: “Exam nation
reveals a large left inguinal hernia with bul gi ng down through
the external ring suggestive of possible indirect hernia. There
is no evidence of hernia on the right.”

C. Laparoscopi c Hernia Repair Perforned by Defendant

40. On or about August 5, 1997, plaintiff asked defendant to
schedul e his | aparoscopic hernia repair. The surgery was then
schedul ed for August 12, 1997.

41. On August 12, 1997, plaintiff signed an |Informed Consent
to Anesthesia form

42. On August 12, 1997, defendant performed on plaintiff a
| eft |aparoscopic hernia repair at Muncy Vall ey Hospital.

Def endant, while perform ng the repair of the |eft inguinal
hernia identified a right inguinal hernia. Both sides were
repaired with placenent of prosthetic nmesh. The procedure
performed on plaintiff was not considered an energency procedure
by def endant.

43. Because the August 12, 1997 | aparoscopi ¢ surgery spanned
over three hours in the afternoon, plaintiff renmained in the
hospi tal overni ght and was di scharged around noon on August 13,
1997.

44. On August 12, 1997, following the plaintiff’s bil ateral
| apar oscopic hernia repair perforned by defendant, defendant told

plaintiff he had performed | aparoscopic hernia repair surgery on
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both his left and right side and showed him phot ographs to that
effect. Plaintiff did not object to the bilateral procedure at
that tine.

D. Post-QOperative Events

45. On August 15, 1997, plaintiff’'s wife, plaintiff Janet
Hurwitz, called the office of defendant to advise that plaintiff
clainmed to be experiencing gas pain and cranps which started at
4:00 a.m on August 15, 1997. Plaintiff also had nausea and
enesi s, and had not had a bowel novenent since the surgery of
August 12, 1997. Defendant nodified plaintiff’s nedication
prescription and recomended a liquid diet and an increase in
physical activity. Plaintiff verbalized an understandi ng of the
i nstructions of defendant and advi sed that the gas pain was
i nproving. These conplaints had nothing to do with the
conpl aints which are the subject nmatter of his |awsuit.

46. On August 16, 1997, defendant saw plaintiff for reported
blisters on the trocar incision sites.® Defendant noted the
blisters to be friction blisters secondary to the adhesive
bandages. These conplaints had nothing to do with the conplaints
whi ch are the subject matter of his lawsuit. Plaintiff nmade no
ot her conplaints on August 16, 1997.

47. On August 22, 1997, plaintiff attended the first

regul arly schedul ed post-operative visit wth defendant. At that

9 “Trocar” was defined at trial as an instrument placed in the
i nci sion through which the | aparoscope and ot her instruments were
guided in order to performthe | aparoscopic hernia repair.

13




time, plaintiff noted no problens, and stated to defendant’s
nurse, Margaret Hulien, R N, that “everything [was] worKking
well.”

48. At the office visit on August 22, 1997, it was noted
that the friction blisters and the trocar site incisions were
heal i ng.

49. At sone point during the second post-operative week,
after the August 22, 1997 office visit, while visiting with June
and Norman Morris at the hospital, plaintiff suddenly began to
experience right groin pain for the first tine.

50. Plaintiff was reaching for M. Mrris’s hand to offer a
prayer, when he doubled up in apparent pain. Plaintiff offered a
prayer, and then left under his own power, and w t hout assistance
from anyone.

51. Plaintiff clainms to have felt no disconfort in the
region of his right groin prior to the event with June and Norman
Morris. The onset of the alleged right groin pain was sudden,
and canme w t hout war ni ng.

52. Plaintiff visited Norman Morris in the hospital
subsequent to the tinme when he first began to experience right
groin pain. Plaintiff had no other such episodes of alleged
sudden pain during the subsequent visits.

53. On August 27, 1997, plaintiff attended a second post-
operative office visit with defendant. At that tine, plaintiff

first reported to defendant that he clainmed to experience pain
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after sitting for five hours, and al so conpl ai ned of severe sharp
pain on occasion in his right groin.

54. On August 27, 1997, defendant concluded and charted in
his record that plaintiff was reporting synptons out of
proportion to his clinical exam nation.

55. On August 30, 1997, plaintiff went to D vine Providence
Hospital energency roomin WIIlianmsport, Pennsylvania with
conplaints of right groin pain.

56. On August 30, 1997, the energency room physician
di agnosed possi bl e neural inflammtion and di scharged plaintiff
with anti-inflamatory nedication (Relafen) sanples to take tw ce
dai l y.

57. On Septenber 2, 1997, plaintiff reported to defendant
that the right groin pain was inproving.

58. On Septenber 2, 1997, defendant noted that plaintiff
reported pain when sitting for an extended peri od.

59. On Qctober 6, 1997, plaintiff stated to defendant that
he had pain in his right groin with sitting only.

60. On QOctober 6, 1997, plaintiff advised defendant that he
was back to routine activities.

61. On October 24, 1997, defendant perforned a pain bl ock
injection in the area of the right pubic tuberacle, the area of
plaintiff’s clainmed pain.

62. On Novenber 4, 1997, plaintiff reported to defendant
that he experienced no appreciable relief fromthe pain bl ock

i njection adm ni stered on Cctober 24, 1997.
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63. On Novenber 11, 1997, defendant attenpted a second pain
bl ock injection in the region of plaintiff’'s conplaints, with no
appreciable relief noted by plaintiff.

64. In Decenber, 1997 defendant asked for a consultation
from pai n managenent physician, Dr. Rene Rgal, of WIIlianmsport,
Pennsyl vani a.

65. Rene Rigal, MD. is a pain nmanagenent speciali st
enpl oyed by Susquehanna Health System

66. Dr. Rigal treated plaintiff for the presence of pain in
the right inguinal area into the right testicle.

67. On Decenber 11, 1997, Dr. Rigal’s first physica
exam nation of plaintiff was perforned and reveal ed t hat
plaintiff clainmed to have pinpoint tenderness, over the pubic
ramus near the synphysis pubis with exquisite pain at that site.

68. As of Decenmber 11, 1997, plaintiff was taking the
prescription pain nmedication, Percocet, at night.

69. On Decenber 11, 1997, Dr. Rene Rigal placed plaintiff on
addi ti onal prescription nedications, including 300 ngs of
Neurontin (anti-convulsant) three tines daily, and Elavil (anti-
depressant).

70. On Decenber 11, 1997, Dr. Rigal ordered a bone scan to
determine if there was inflammation of the |ining of the bone in
the area of plaintiff’s conplaints. The bone scan perforned
pursuant to Dr. Rigal’s orders did not show evidence of injury or
i nfl anmati on over the pubic bone and pubic ranmus, which was the

area of plaintiff’s pain conplaints.

16




71. Dr. Rigal referred plaintiff back to defendant for
surgical exploration of the pain site but, instead, plaintiff
sought a second surgical opinion fromDr. WIIiam Todhunter.

72. Plaintiff first saw Dr. Todhunter on Septenber 11, 1997,
at which time Dr. Todhunter perfornmed a physical exam nation of
the plaintiff.

73. Upon exam ning plaintiff on Septenber 11, 1997, Dr.
Todhunter noted a solid repair of the hernia by defendant. There
was no evidence of mass or recurrence of the hernia.

74. Dr. Todhunter initially thought plaintiff nay have an
i nfl ammat ory process causing the pain. He prescribed an anti -

i nfl ammat ory nedi cation which did not resolve plaintiff’s
subj ective pain conplaints.

75. On January 12, 1998, Dr. Todhunter perfornmed an
abdom nal surgical exploration via open incision, in an attenpt
to identify the anatom cal source of plaintiff’s conplaints.

76. During the January 12, 1998 exploratory surgery, Dr.
Todhunt er renoved sone of the nmesh and approxi mtely two or three
of the titaniumtacking screws placed by defendant on plaintiff’s
ri ght side.

77. Dr. Todhunter saw and identified plaintiff’s
i 1ioinguinal nerve during the surgery of January 12, 1998 and
found not hi ng out-of -the-ordinary.

78. During the January 12, 1998 surgery, Dr. Todhunter found
no obvi ous signs of nerve entrapment, which he charted in his

record.
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79. During the January 12, 1998 surgery, Dr. Todhunter found
that the nmesh placed by defendant was well incorporated with no
evi dence of infection.

80. During the surgery of January 12, 1998, Dr. Todhunter
found that defendant’s repair of the hernia appeared to be very
strong, and there was no indication of recurrence.

81. During the January 12, 1998 surgery, D. Todhunter found
no abnormalities in the area of defendant’s | aparoscopi c hernia
repair.

82. During the January 12, 1998 surgery, D. Todhunter
observed that defendant’s | aparoscopic surgery was a totally pre-
peritoneal (TEP) | aparoscopic hernia repair.

83. After renoving sone of the nesh placed by defendant, Dr.
Todhunt er placed new prosthetic nmesh in the right ilioinguina
regi on, which he secured with sutures.

84. Prior to January 12, 1998, Dr. Todhunter had never
performed a surgical exploration for purposes of repairing a
previ ous | aparoscopic hernia repair.

85. On January 26, 1998, plaintiff reported to Dr. Todhunter
that he had no testicular pain, and that his synptons were now
quite different fromthose which had pronpted the re-exploration
by Dr. Todhunter.

86. On February 16, 1998, plaintiff reported to Dr.
Todhunter that he was experiencing pain in his right inguinal

ar ea.
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87. Dr. Baldys, plaintiff’s famly physician, referred
plaintiff to Dr. Rigal again on April 6, 1998 and April 20, 1998
for another series of ilioinguinal and genitofenoral nerve bl ock
i nj ections.

88. On April 20, 1998, Dr. Rigal’s therapeutic plan included
anot her nerve bl ock.

89. In addition to nerve block injections, Dr. Rigal also
pl aced plaintiff on non-steroidal anti-inflammtory nedicati ons,

i ncl udi ng Rel afen and Tegretol.

90. Although the plaintiff initially described sonme pain
relief fromthe April 6 and April 20, 1998 nerve bl ock injections
by Dr. Rigal, plaintiff reported to Dr. Rigal that the injections
did not provide himwth significant painrelief.

91. On May 4, 1998, Dr. Rigal found and charted in his
record that the plaintiff had not responded to the pain bl ock
injections of April 6, 1998 and April 20, 1998 and, therefore,

Dr. Rigal decided not to proceed with additional pain block
I nj ections.

92. Dr. Rigal noted on May 4, 1998, that plaintiff was going
to be treated at Johns Hopki ns Medical Center, Baltinore,
Maryl and for a second opinion.

93. On May 22, 1998, plaintiff sought treatnent with Dr.
Suni | Panchal at the Pain Managenent Cinic at Johns Hopkins
Medi cal Center.

94. \Wen plaintiff began his treatnent at Johns Hopkins on
May 22, 1998, Dr. Panchal charted in the record that the
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plaintiff had tried various prescription nedications, including
Neurontin, Elavil, Ibuprofen, Relafen, Tegretol and Percocet, al
of which had provided no noticeable pain relief.

95. On June 17, 1998, Dr. Panchal perforned an ili oi ngui nal
nerve bl ock injection at Johns Hopkins Medical Center. Plaintiff
reported no change in the intensity or quality of the pain after
the nerve bl ock injection.

96. On June 17, 1998, after performng the ilioi nguina
nerve bl ock injection, the Johns Hopkins physicians assessed t hat
plaintiff’s pain conponent was not comng fromthe ilioinguinal
or genitofenoral nerve distribution.

97. On July 14, 1998, plaintiff underwent a bil ateral
hypogastric pl exus nerve bl ock under fluoroscopic gui dance at
Johns Hopki ns.

98. Plaintiff reported no pain relief fromthe bilatera
hypogastric plexus nerve block injections of July 14, 1998.

99. Plaintiff reported mnor tenporary reduction in pain
froma right inguinal scar neuroma injection also performed on
July 14, 1998.

100. During the course of plaintiff’s treatnment at Johns
Hopkins, plaintiff’s doctors increased his prescribed doses of
Neurontin from 300 ng daily to 3600 ng daily, and increased the
El avil prescription from10 ngs daily to 150 nys daily.

101. On Septenmber 3, 1998, plaintiff returned to Johns
Hopki ns for another series of right inguinal scar neurona

i nj ections.
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102. The plaintiff reported no pain relief after the
Sept enber 3, 1998 right inguinal scar neuroma injections.

103. After the Septenber 3, 1998 right inguinal scar
injections failed to provide plaintiff with relief, Dr. Panchal
st opped the nerve block injection treatnment and di scussed with
plaintiff the treatnent option of pursuing chronic opiate
t her apy.

104. Throughout the period that plaintiff sought treatnent
from defendant, Dr. Todhunter, Dr. Rigal, and Dr. Panchal,
plaintiff also continued to see Dr. Bal dys.

105. On Septenber 4, 1998, plaintiff wote to Dr. Baldys to
advi se that the attenpted nerve bl ock injections at Johns Hopkins
had failed, and that there had been no change in his pain levels
fromthat treatnent.

106. On Septenber 4, 1998, Dr. Baldys started plaintiff on
M5 Contin 15 ngs, twice daily. M Continis a |long-acting
nor phi ne sul phat e.

107. On Septenber 14, 1998, plaintiff reported to Dr. Bal dys
that 15 ngs of M5 Contin three tinmes daily had not hel ped his
pai n.

108. On Septenber 14, 1998, Dr. Bal dys increased plaintiff’s
M5 Contin prescription to 30 ngs in the norning, 15 ngs at noon,
and 30 ngs in the evening.

109. On Cctober 27, 1998, plaintiff reported to Dr. Bal dys

that he continued to have a great deal of pain.
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110. On Cctober 27, 1998, Dr. Bal dys increased the M5 Contin
prescription to 45 ngs three tines per day.

111. Plaintiff continued to conplain of unrelieved groin
pai n, and on Decenber 1, 1998, Dr. Bal dys again increased the
three tinmes daily dosage of MS Contin by increasing the nighttine
dosage to 60 nys.

112. On Decenber 11, 1998, plaintiff saw a Harri sburg,
Pennsyl vani a neurosurgeon, Barry B. More, MD., for evaluation
of right groin pain.

113. On Decenber 16, 1998, Dr. Moore perfornmed a right side
i l'ioinguinal nerve block injection on plaintiff.

114. On January 21, 1999, plaintiff reported to Dr. Moore
that he obtained no pain relief fromthe ilioinguinal nerve bl ock
i njection of Decenber 16, 1998.

115. On January 21, 1999, Dr. More perforned a second
i 1ioinguinal nerve block injection.

116. Several days after the January 21, 1999 il i oi ngui nal
nerve bl ock injection by Dr. More, plaintiff reported to Dr.
Moore that he had absolutely no relief fromany of the pain.

117. In January, 1999, plaintiff wote to Dr. Bal dys and
requested another increase in the M5 Contin dosage to 60 ngs in
the norning, 45 ngs in the afternoon, and 60 ngs in the evening.

118. On February 18, 1999 Dr. Baldys increased plaintiff’s
M5 Contin dosage to 60 ngs three tines per day.

119. On March 4, 1999, Dr. Baldys, with input fromDr.

Panchal of Johns Hopkins, nodified the narcotic pain nedication
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therapy to include Fentanyl 25 ngs per day, with 15 ngs of M
Contin three tines per day.

120. On March 4, 1999, plaintiff advised Dr. Bal dys that
plaintiff had seen Dr. Lawence Tomack for a left foot problem
and that Dr. Tomack prescribed Relafen, a pain nedication, in
addition to the pain nedications prescribed by Dr. Bal dys.

121. Dr. Tomack had treated plaintiff sporadically for back
pai n, heel pain and el bow pain. In or about Septenber, 1997, Dr.
Tomack saw plaintiff in connection with his conplaints of pain
resulting fromdefendant’s hernia repair procedure, but provided
no foll owup treatnent aside fromhis witing of ongoing pain
medi cati on prescriptions.

122. On March 5, 1999, Dr. Bal dys received a fax
transm ssion fromthe Penn State Cei singer Health System Pain
Medicine Clinic which indicated that the plaintiff had contacted
the pain clinic for purposes of treatnent there.

123. On March 10, 1999, Dr. Tomack reported to Dr. Bal dys
that plaintiff was apparently having w thdrawal synptons from
changi ng pain nedication. At that tine, D. Baldys reconmmended
that Dr. Tonmack take over prescription of plaintiff’s pain
medi cati ons.

124. On March 10, 1999, Dr. Baldys charted in his record
that, "clearly the patient has decided to discuss further
treatment with other physicians with regards to his pain
medi cations, and | do not feel that we should continue to

prescri be nmedication in this scenario.”
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125. On March 11, 1999, plaintiff wote to Dr. Bal dys and
i ndi cated that he was no | onger taking the Fentanyl, and intended
to wean hinself fromthe M5 Contin.

126. Also on March 11, 1999, plaintiff advised Dr. Bal dys
that he was never pain-free, despite the high | evels of narcotic
pai n nedi cation

127. On March 18, 1999 and March 22, 1999, plaintiff wote
to Dr. Bal dys requesting enough Ms Contin to get himthrough the
period of tinme needed to wean hinself off of the narcotic pain
medi cat i on.

128. In early 1999, Dr. Baldys referred plaintiff to Terri
L. Calvert, MD., for a psychiatric consultation.

129. On March 18, 1999, plaintiff attended a psychiatric
evaluation with Dr. Calvert, psychiatrist.

130. On March 18, 1999, Dr. Calvert diagnosed that plaintiff
suffered froma depressive disorder.

131. On March 18, 1999, Dr. Calvert prescribed the anti-
depressant nedication, Wellbutrin for plaintiff.

132. On March 18, 1999, plaintiff reported to Dr. Cal vert
that he was presently taking 210 ngs per day of MS Contin.

133. Plaintiff sought surgical intervention from Steven
Weiss, MD. and Barry More, MD

134. Dr. Moore pre-operatively diagnosed plaintiff with
i 1'i oi ngui nal nerve pain.

135. On April 12, 1999, Dr. More perfornmed an exploratory

surgical procedure on plaintiff at Polyclinic Hospital in
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Harri sburg, Pennsylvania in an attenpt to identify the anaton cal
source of plaintiff’s pain conplaints. Dr. More perfornmed a
surgical exploration of plaintiff’s right ilioinguinal nerve
region via open incision. During the exploratory surgery, Dr.
Moore explored the areas of defendant’s and Dr. Todhunter’s
surgeri es.

136. Pre-operatively, Dr. Muore intended to |ocate the right
i 1ioinguinal nerve, and cut it.

137. Dr. Moore reportedly renoved all previously placed
surgi cal tacks.

138. The renoval of a surgical screw found near the exit
point of plaintiff’s ilioinguinal nerve did not result in any
pain relief for plaintiff.

139. Dr. Moore did not observe the main branch of the right
i 1ioinguinal nerve during the April 12, 1999 expl oratory surgery,
but did observe several distal branches of the nerve near the
external ring.

140. On April 16, 1999, plaintiff saw Dr. Baldys for a post-
surgi cal wound check. At that tinme, plaintiff stated to Dr.

Bal dys that he felt that, other than the incisional pain, his
pain was nuch relieved.

141. Soon after the April 12, 1999 surgery by Dr. Moore,
plaintiff continued to report pain in his right ilioinguina
ar ea.

142. On April 26, 1999, plaintiff wote to Dr. Baldys to

request additional Ms Contin nedication, and indicated that he
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was taking 30 ngs in the norning, 15 ngs at noon, and 30 ngs in
the evening in an effort to wean hinmself fromthat medication.

143. On May 14, 1999, plaintiff wote to Ir. Baldys to
request additional MS Contin nedication.

144. On June 8, 1999, plaintiff wote to Ir. Baldys to
request additional MS Contin medication and indicated that he was
taking 15 ngs four tinmes per day.

145. On June 16, 1999, Dr. Mbore reported that the plaintiff
had obtai ned "absolutely no relief fromour exploration of his
groin area ...."

146. On June 16, 1999, Dr. More recomended the trial of an
epi dural stimulator, because all treatnent attenpted by Dr.

Moore, including two series of pain block injections and surgery,
had failed to provide pain relief.

147. Plaintiff saw Dr. Calvert for psychiatric evaluation on
March 18, 1999; April 5, 1999; August 27, 1999; and, October 22,
1999.

148. On August 27, 1999, plaintiff reported to Dr. Calvert
that Dr. Moore found that the nerve believed to be responsible
had been severed, and that plaintiff was suffering from"phant om
pain. "

149. On Septenber 24, 1999, Dr. Calvert added to plaintiff’s
prescri bed nedi cations the anti-depressant drug, Zoloft, in
conbi nation with Wellbutrin.

150. Dr. Calvert discontinued Wellbutrin in Decenber, 1999,

but continued to prescribe Zoloft.
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151. Plaintiff term nated his physician-patient relationship
with Dr. Baldys in Septenber, 1999.

152. In Septenber, 1999, plaintiff transferred his primry
medi cal care to Dr. Daniel G unk, a board certified internist.

153. On Cctober 19, 1999, plaintiff’s wife, Janet Hurwtz,
faxed Dr. A unk a request for additional pain nmedications for
plaintiff.

154. On or about Cctober 28, 1999, Dr. G unk increased
plaintiff’s dosage of M5 Contin to 75 ngs three tines daily.

155. On Novenber 1, 1999 plaintiff reported to Dr. G unk
that his pain was sonewhat inproved and requested an increase in
his M5 Contin pain nedication.

156. Al so on Novenber 1, 1999, plaintiff asked Dr. Qunk to
begin prescribing Ritalin in addition to increasing the dosage of
M5 Conti n.

157. On Novenber 1, 1999, Dr. d unk began to prescribe
Ritalin in conbination with M5 Contin.

158. On Novenber 10, 1999, Dr. dunk increased plaintiff’s
dosage of M5 Contin to 90 ngs three tines daily.

159. On Novenber 30, 1999, Dr. dunk increased plaintiff’s
dosage of Neurontin to 300 ngs, three tines daily.

160. Plaintiff received followup treatnent at the Geisinger
Medi cal Center under the direction of Kalyan Krishnan, MD.

161. On Decenber 6, 1999, plaintiff first saw Dr. Krishnan
a pai n managenent physician at Gei singer Mdical Center,

Danvill e, Pennsylvania for evaluation of his conplaints.
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162. As of Decenber 6, 1999, plaintiff’s nedications
i ncluded M5 Contin 270 ngs/daily, Neurontin 900 ngs/daily, Elavil
100 nys/daily, and Percocet as need (about 2 tabs/daily).

163. On Decenber 6, 1999, Dr. Krishnan recommended
i ncreasing the dosage of Neurontin to 3600 ngs daily.

164. On January 26, 2000, Dr. Krishnan increased the dosage
of Neurontin to 3600 ngs/daily, and al so increased the M5 Contin
dosage to 120 ngs three times daily. Dr. Krishnan al so
mai ntai ned plaintiff on Ritalin, twice daily.

165. On February 17, 2000, Dr. Krishnan surgically
positioned a spinal cord stinulator in the epidural space under
fl uoroscopi c guidance on the right side of T10-11.

166. On February 24, 2000, plaintiff reported to Dr.

Kri shnan that he received no help fromthe electric stinulator
pl aced on February 17, 2000, and told Dr. Krishnan that he
continued to have pain.

167. On May 19, 2000, Dr. Krishnan increased the dosage of
M5 Contin to 420 ngs per day.

168. On June 6, 2000, plaintiff was admtted to Gei singer
Medi cal Center for the surgical placenent of an epidural dilaudid
punp for trial.

169. An epidural dilaudid punp was placed by Dr. Krishnan on
June 7, 2000.

170. On the third day after placenent of the epidural
narcoti c punp, Ceisinger physicians determned that the epidural

punmp trial had fail ed.
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171. The epidural dilaudid pain punp trial of June 7, 2000
failed to provide plaintiff with pain relief, and was deened a
failed trial by Dr. Krishnan

172. Dr. Krishnan stated to plaintiff that the pain
plaintiff clains to experience my be “centralized in the
[plaintiff’s] brain.”

173. On July 6, 2000, plaintiff first saw Charles E. Argoff,
M D., neurologist, at the Pain Managenent Center at Syosset, New
York, for evaluation of his pain.

174. On July 6, 2000, plaintiff reported to Dr. Argoff that
physi cal therapy, spinal stinulator trials, epidural steroid
i njections, nerve block injections, and a dilaudid epidural punp
trial all failed to provide pain relief.

175. As of July 6, 2000, plaintiff’s nmedications included M
Contin 420 ngs/daily, Ritalin 30 ngs/daily, Neurontin 2400
ngs/ daily, Percocet as needed for breakthrough pain, Roxanol 20
nmgs as needed for breakthrough pain, and Zol oft 50 ngs/daily.

176. On July 6, 2000, Dr. Argoff’s inpression was that
plaintiff’s signs and synptons were conpatible with a neuropathic
and nyofacial pain syndronme, and considered the possibility that
plaintiff’s pain may have a spinal etiology related to spina
degenerati ve di sease.

177. Al'so on July 6, 2000, plaintiff saw Jeffrey M Epstein,
M D., neurosurgeon, in Babylon, New York, for evaluation of his

pai n. 178. On July 7, 2000, Dr. Epstein perfornmed nmulti-I|eve
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dorsal root ganglion stinulation with radio frequency | esioning
of the nerve roots at the levels of L1-L2 and L2-L3.

179. On July 17, 2000, plaintiff reported to Dr. Epstein
that he obtained only very mld relief fromthe July 7, 2000
radi o frequency | esioning procedure.

180. On July 27, 2000, plaintiff saw Dr. Argoff for follow
up assessnent.

181. On July 27, 2000, Dr. Argoff increased the M5 Contin
dosage to 150 ngs every ei ght hours.

182. On July 28, 2000, Dr. Epstein perfornmed L1-L2 radio
frequency denervation of the L2 nerve root.

183. On August 28, 2000, plaintiff reported to Dr. Epstein
that he had received substantial pain relief fromthe radio
frequency denervation procedure.

184. On Septenber 21, 2000, plaintiff was reassessed by Dr.
Argoff.

185. On Septenber 21, 2000, plaintiff advised Dr. Argoff
that the pain managenent physicians at the Geisinger dinic
treated plaintiff inappropriately when plaintiff returned for a
fol |l ow up because the physicians were supposedly unhappy wth
plaintiff pursuing treatnment in New YorKk.

186. On Novenber 16, 2000, plaintiff reported to Dr. Epstein
that the radio frequency |esioning offered significant pain
relief to left |ower back and radi cul ar synptons. However,
plaintiff conplained of a constant sharp burning sensation in the

right groin region.
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187. On Novenber 16, 2000, Dr. Epstein advised plaintiff
that he did not think that additional radio frequency |esioning
was indicated, owing to the fact that plaintiff had not had any
pain relief which was apparently achi eved when first attenpted in
July, 2000.

188. On Novenber 16, 2000, plaintiff also was assessed by
Dr. Argoff.

189. On Novenber 16, 2000, Dr. Argoff changed plaintiff’'s MS
Contin medication reginen to a different analgesic reginme in the
form of a Duragesic patch.

190. Plaintiff continues to suffer burning pain in his |ower
groin and right testicle. Plaintiff’s conpl ained of pain worsens
With sitting.?°

E. Psychol ogi cal Evaluation of Plaintiff

191. Plaintiff has a history of psychol ogical treatnent
prior to August 12, 1997.

192. Plaintiff was treated for depression when he attended
col l ege, and received anti-depressant nedication at that tine.

193. Tinothy J. Mchals, MD., a board certified
psychiatrist, perforned an independent psychiatric exam nation
of plaintiff on March 21, 2000.

194. Steven Sanuel, Ph.D. is a licensed psychol ogi st who

performed an i ndependent psychol ogi cal eval uation of plaintiff on

10 Plaintiff remained standing for the duration of trial.
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March 21, 2000 in conjunction with Dr. Mchals’s psychiatric
eval uation of plaintiff.

195. Dr. Mchal s diagnosed plaintiff with underlying
personality traits of a hysterical and dependent nature that add
to the mai ntenance of his ongoi ng synptons

196. Dr. Mchals found that plaintiff is not disabled on a
psychiatric basis and does not require psychiatric treatnent.

197. Dr. Mchals also concluded that the pre-existing
personality traits of plaintiff could explain, in part,
plaintiff’s perception of ongoing pain despite the absence of a
physi ol ogi cal cause or origin of said perceived pain.

198. Dr. Samuel did not diagnose plaintiff with any nenta
di sorder, but did diagnose plaintiff with | ong-standing
hysterical and dependent personality traits.

199. Dr. Sanuel’s inpression was that plaintiff’s
personal ity traits pre-existed the August 12, 1997 surgery
perfornmed by defendant, and that his psychol ogical profile is
consi stent with nmedical conplaints appearing and becom ng

exacerbated during stressful tines and “nmay not be traceable to
actual organic changes.”

| 11. 1 NFORMED CONSENT

Plaintiffs’ informed consent clains are twfold. First,
plaintiffs submt that plaintiff did not give his inforned
consent to the surgery because defendant failed to advise him of
the possibility of permanent, disabling and intractable pain as a

result of injury to the ilioinguinal nerve. Second, after
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denyi ng defendant’s notion in limne detail ed above, we consider
the claimthat defendant did not have plaintiff’s inforned
consent to performa right side |aparoscopic hernia repair. W
address each claim in turn, bel ow

I n Pennsyl vani a, a physician perform ng a non-energency
surgical procedure is required to obtain the inforned consent of
a patient prior to surgery where the patient is nentally and
physically able to discuss his or her nmedical condition.

Sout hard v. Tenple Univ. Hosp., 731 A 2d 603, 610 (Pa. Super.

1999).
Previously, in MacDonald v. United States, 767 F.Supp. 1295,

1310 (M D. Pa. 1991), this court addressed the issue of inforned
consent, relying, in great part, on the well-settled doctrine of

the “prudent patient” standard set forth by Cooper v. Roberts

286 A.2d 647, 650-51 (Pa. Super. 1971). Uder this standard, in
order for a patient’s consent to be infornmed, the physician nust
informa patient of the ‘"material facts, risks, conplications

and alternatives to surgery, which a reasonable [person] in the
patient’s position would have consi dered significant in deciding

whet her to have the operation.”” Cosomv. Marcotte, MD., 760

A. 2d 886, 889 (Pa. Super. 2000)(quoting Southard, 731 A 2d at
610). Thus, the focus is not on what a reasonabl e physician
woul d have done in a situation but is, rather, on whether the
physi ci an di scl osed i nformati on consi dered by a reasonabl e person
as material to his or her decision to undergo the surgery.

Cooper, 286 A.2d at 650-51. It is for the court, being the
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finder of fact in this case, to assess the “materiality” of the
information provided to the patient. Cosom 760 A 2d at 890.
“Lack of informed consent is the |egal equivalent to no
consent; thus, the physician or surgeon who operates w thout his
patient’s informed consent is |iable for danages whi ch occur,

notw t hstandi ng the care exercised.” Gouse v. Cassel, MD., 615

A. 2d 331, 334 (Pa. 1992).

A. Informati on Regardi ng Possible Long-Term Pain FromInjury to
the I1ioinguinal Nerve During Laparoscopi c Hernia Repair

As stated above, plaintiffs’ position at trial was that
defendant failed to obtain plaintiff’s informed consent for the
| aparoscopi ¢ hernia repair because defendant did not disclose to
himthe risk of disabling long-termpain frominjury to the
ilioinguinal nerve during surgery.' It is for this court to

determ ne whether plaintiffs have proven, by a preponderance of

11 Plaintiffs, in their post-trial nmenorandum contend that
defendant’s failures to obtain informed consent include: (1)
performng a right side hernia repair, (2) failing to inform
plaintiff of the possibility of nerve injuy as a result of

| aparoscopic hernia repair, and (3) failing to informplaintiff
of the possibility of long-termpain as a result of the surgical
procedure. Plaintiffs’ Menorandum Regarding Trial Testinony and
Law on Informed Consent, at 1 (record doc. no. 56, filed January
22, 2001). Plaintiffs did not, prior to this nmenorandum
identify the possibility of |long-term pain and ilioinguinal nerve
injury as two distinct theories of informed consent.
Consequently, we agree with defendant that the primary pretrial
and trial issue on inforned consent focused on “[w] hether a
material risk of TEP | aparoscopic surgery is an alleged risk of
per manent, disabling and intractable pain as a result of injury
to the ilioinguinal nerve.” Defendant’s Post-Trial Reply
Menmorandum at 1-2 (record docunent no. 58, filed January 29,
2001)(citing plaintiffs’ pretrial nmenmorandum). Therefore, we
consi der aforenentioned prongs (2) and (3) as one theory of

i nformed consent and, based on our above ruling on defendant’s
notion in limne, prong (1) as another.
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t he evidence, that defendant failed to disclose to plaintiff al
the risks material to his decision to undergo the procedure. For
the reasons that follow, we do not believe that plaintiffs have
met their burden.

Al t hough defendant testified at trial that he could not
recall with specificity his conversation wth plaintiff prior to
his surgery, he did testify as to what his routine pre-surgery
di scussion with hernia repair plaintiffs entails. Specifically,
he routinely tells his patients about the TEP | aparoscopic hernia
repair procedure and the differences between the TEP procedure
and hernia repair done via open incision. Defendant also
routinely discusses the risks of |aparoscopic hernia repair,

i ncl udi ng recurrence, bleeding, infection, and the possibility of
tenporary pain and nunbness fromnerve injury. Further

defendant routinely provides to patients a video entitled “A

Ki nder Cut,” Defendants Exhibit 67, which discusses some of the
benefits of | aparoscopic hernia repair, including the decreased
i kelihood of nerve injury. It is undisputed that defendant does
not routinely tell patients about |ong-termpain as a result of
ilioinguinal nerve injury. The court found the defendant
credi bl e and, therefore, finds that defendant’s routine

di scussion occurred with plaintiff.

In assessing the materiality of long-termpain resulting
fromilioinguinal nerve injury during | aparoscopic hernia repair,
the court considers not only the testinony of defendant, but also

the testinony of other nedical experts at trial, as well as the
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transcript of Dr. Leitman’s deposition submtted on plaintiffs’
behal f.

Plaintiffs produced the testinony of two board certified
medi cal experts on the issue of informed consent, Dr. Voeller and
Dr. Leitman.

Dr. Voeller was involved in the initial devel opnent of the
TEP | aparoscopi ¢ procedure, and has performed approximtely three
t housand TEP | aparoscopic hernia repairs. Dr. Voeller testified
on direct exam nation that the risks associated with | aparoscopic
herni a repair depend on the experience of the surgeon and
generally include those risks associated wth hernia repair by
open incision. He further testified that in the hands of an
experienced physician it is very uncommon for the ilioinguinal
nerve to be damaged during | aparoscopic hernia repair. He opined
that the experience of the physician is based, in part, on the
knowl edge of the surgeon and the nunber of procedures he or she
has perforned, with nost surgeons feeling confident after 20-30
repairs. On cross exam nation, he testified that a small
mnority of patients, approximately 2 to 8 percent, dependi ng on
the surgical literature reviewed, nay experience |long-term pain
after | aparoscopic hernia repair surgery. Upon further
guestioni ng by defense counsel, he testified that the pain he was

referring to may not necessarily be frominpact with a nerve but,

12 Defendant testified that he had perforned approxi mately 25-30
| aparoscopic hernia repairs prior to plaintiff’s procedure. See
Fi ndi ngs of Fact, 7.

36




rat her, includes the “universe” of potential conplications which
can occur during a | aparoscopic procedure creating |long-term
pain. In a 1995 article authored by Dr. Voeller, he reported on
300 patients that had undergone the TEP procedure with the use of
a distention balloon.*® In those 300 cases, there were no reports
of recurrence and no reports of neuropathy. Additionally, the
percentage of patients in that study that devel oped short-term
pain was zero.

Dr. Leitman testified during his deposition that he
routinely infornms patients of the risk of injury to the
ilioinguinal nerve prior to | aparoscopic hernia repair surgery.
Plaintiff’s Exhibit 28, at 14. He further testified that
ilioinguinal nerve danage is a risk of |aparoscopic hernia repair
with an incident rate of approximately 2 percent. 1d. at 11.

Dr. Leitrman based his opinion on various studies, a majority of
whi ch grouped together all |aparoscopic hernia repair patients
and conpared that group with those patients that underwent open
repair surgery. 1d. at 27-30. Specifically, the studies did not
di stingui sh between the TEP procedure and the transabdom nal
extraperitoneal approach (TAP), a procedure that takes pl ace

within the peritoneum and approaches the hernia through a

13 Voeller GR, Mangiante EC. Totally preperitoneal | aparoscopic
I ngui nal herni orrhaphy using ball oon distention. Scandi navi an
Journal of Gastroenterol ogy 1995; 30 Supp 208; 67-73.
Plaintiffs Exhibit 30, at 8.

14 Dr. Voeller could not testify as to |long-term pain because he
had only followed the subjects over the short-term
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di fferent anatomi cal path than the TEP procedure perfornmed on
plaintiff.!® Indeed, on cross exam nation, Dr. Leitman adm tted
that, of the four nedical studies he relied upon to formhis
opi nion, two of the studies did not distinguish between the TAP
and TEP procedures, one addressed the TAP procedure only, and the
study that did specifically refer to the TEP procedure only
reported incidences of short-termnerve conplications. [|d.
Additionally, Dr. Leitman estimted that approxinmately .5 percent
of patients that end up with injury to the ilioinguinal nerve
during | aparoscopic hernia repair develop intractabl e, permanent
pain. [d. at 39.

Def endant presented the expert testinony of Christopher J.
Daly, MD. Dr. Daly testified that he perforns approxi mately
one- hundred hernia repairs per year, both open and | aparoscopi c,

and has done so over the course of twenty years in private

15 The foll owi ng exchange took place between M. Bahl, counsel
for defendant, and Dr. Leitman:

M. Bahl: If one |looks at statistics dealing with a
conplication rate of open hernia repairs versus

| aparoscopic hernia repairs, that really doesn’'t nean
anyt hing unl ess you | ook at whet her those | aparoscopic
repairs are done by the TAP or TEP nethod, correct?

Dr. Leitman: Not necessarily. There are sone
conplications that are much nore likely to occur fromthe
TAP repair than fromthe TEP repair because of the
exposure of the intraabdom nal organs to the nesh or to

t he surgery.

But there are conplications that occur in the TEP repair

that occur nuch less frequently with an open traditional

herni a repair because of the nature of the way the repair
I s done.

Plaintiffs’ Exhibit 28, at 23, l|ines 9-25.
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practice.'® During his testinony, he stated that the ilioi nguina
nerve is sometinmes severed during hernia repair via open

I nci sion, but that during TEP | aparoscopic hernia repair, the

i 1ioinguinal nerve cannot be injured, as the surgical site is
physically separated fromthe nerve by one and a half |ayers of
thick nuscle tissue.? Further, he testified that it is his
practice to see patients approximately one week to ten days after
herni a repair surgery, and again one year |later to check if the
repair has held up. He has never observed anyone with
debilitating pain, such as the plaintiff’'s, after |aparoscopic
hernia repair. He also told the court that he routinely

di scusses with hernia repair patients the possibility of

bl eedi ng, infection, devel opnent of fluid collection, difficulty
passi ng urine and recurrence. He does not inform patients about

the risk of injury to the ilioinguinal or genitofenoral nerves

16 Dr. Daly acknow edged that at the tine of trial, it had been
“at | east one year” since he had perfornmed a | aparoscopi c hernia
repair, testifying that hospitals generally discourage the
procedure due to the exorbitant costs invol ved.

17 The court was presented with an inconsistency between Dr.
Daly’s aforenentioned testinony at trial and his expert report,
Def endant’s Exhibit 59, at 2, where he states: “[the ilioinguina
nerve] is routinely mani pul ated and not infrequently divided
during the course of a hernia repair, whether this repair is done
endoscopi cally or through a nore conventional open incision.”

Def endant’ s testinony on direct exam nation, however,
corroborated that of Dr. Daly’'s trial testinony in that the
ilioinguinal nerve is positioned well below the nuscle.
Specifically, defendant stated that the ilioinguinal nerve is
approximately 2 layers of nuscle bel ow the placenent of nesh and
that no surgical tacks are placed down in that area.
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because the risk is not anticipated whether the repair is done
from an open incision or |aparoscopic technique.

Def endant, Dr. Daly and Dr. Leitman, in their experience,
have never before seen a patient experience the type of pain
plaintiff conplains of after undergoing a | aparoscopic hernia
repair. Dr. Leitman testified that he had observed ilioi nguina
nerve pain in his patients follow ng surgery; however, the pain
had never “lasted for nore than a few nonths,” and he never had a
patient with “persistent pain such as the pain that [plaintiff]
has to date.” Plaintiffs’ Exhibit 28, at 14-15. |ndeed, as
stated above, Dr. Leitman testified that, in his opinion, the
risk of intractable permanent pain from | aparoscopic hernia
repair has an incident rate of .5 percent. Additionally,
al though Dr. Leitman did see “a couple of” patients experience
persi stent numbness, he opined that such nunmbness was “on the
basis of nerve injury that can occur on re-operation.” 1d. at
15.

In addition, Dr. Voeller explained that in experienced hands
the risk of injury to the ilioinguinal nerve during the procedure
is “very unconmon.” At the tinme defendant perforned the
procedure on plaintiff, he had perfornmed 25-30 | aparoscopic
hernia repairs. This factor, according to Dr. Voeller, is one
that woul d be considered in finding defendant “experienced.”

In this case, defendant disclosed all material risks of the
procedure to plaintiff, including the risk of bl eeding,

i nfection, recurrence and, notably, the possibility of short-term
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pain or nunbness fromnerve injury. Further, the aforenentioned
vi deo provided to plaintiff by defendant nentioned a decreased
| i keli hood of nerve injury with the | aparoscopic nethod as
conpared to the nmethod perforned by open incision.® Also
significant is the Informed Consent to Surgery form signed by
plaintiff on May 21, 1997, the date of his initial consultation
with defendant. This formprovides, in relevant part, the
foll owi ng:

1. I, Ken Wiss, authorize the performance of the

foll ow ng operation/procedure/therapy repair of l|eft

inguinal hernia with mesh - | aparoscopi c net hod

performed by Doctor Green and such other alternate or
assi stants as he/ she may choose;?*®

2. Prior to ny consent, the physician or his alternate
(a physician) has explained to nme in detail the nature
and purpose of the operation/procedure/therapy, the
possi bl e alternative nethods of treatnent or diagnosis,
the risks involved with each nethod, the possible
consequences, and the possibility of conplications;

* * %
5. 1 acknow edge that no guarantee or assurance has
been given by anyone as to the results that may be
obt ai ned;

* * %

9. | have had the opportunity to ask additi onal
questions of the physician or his/her alternate (a

18 Plaintiff testified at trial that he did not remenber

recei ving the video [or brochure] from defendant. However, he
could not testify with certainty that he did not receive the
informational materials. W find credi ble defendant’s testinony
that it was his routine practice to provide such materials to his
patients and find that he in fact did so wth plaintiff.

19 The underlined portions represent blanks filled in by
def endant .
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physi ci an) about the authorized
oper ati on/ procedur e/ t her apy.

10. | declare that | have read and fully understand the
above consent. Al blanks or statenents requiring
insertion or conpletion were filled in and i napplicable
par agraphs, if any, were stricken before | signed.

Def endant’s Exhibit 4, at 7.

Therefore, based on the foregoing, the plaintiffs have
failed to show by a preponderance of the evidence that the risk
of long-termpain frominjury to the ilioinguinal nerve during
| aparoscopic hernia repair is a risk considered by a reasonable
person as material to his or her decision to undergo the
procedure. Accordingly, we hold that defendant obtai ned
plaintiff’s inforned consent to performthe | aparoscopic hernia
repair.

B. Right Side Hernia Repair

Plaintiffs al so contend that defendant did not obtain
plaintiff’s infornmed consent to operate on his right side hernia,
al l eging that he “woul d not have consented to a bil ateral
procedure due to his desire to performa nenorial service severa
days after the operation.” Plaintiffs’ Menorandum Regardi ng
Trial Testinony and Law on Infornmed Consent, at 4. In formng
their argunent, plaintiffs rely on paragraph 4 of the Inforned
Consent form signed by plaintiff which provides:

4. In the course of the operation/procedure/therapy any
unf oreseen conplications and/or conditions shoul d
arise, | consent to the perfornmance of additional
procedures, not contenpl ated, which in the opinion of

t he physician or his/her alternate (a physician) are
deened appropri ate.
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Def endant’s Exhibit 4, at 7. Plaintiffs submt that plaintiff
signed the aforenentioned Informed Consent formfor the left side
i ngui nal hernia and other conditions that were unforeseen, and

t hat defendant knew of, and shoul d have obtained his consent to
repair, plaintiff’s right side hernia prior to the surgery. In
support of their argument that the right side procedure was
foreseen, plaintiffs reference defendant’s nedical chart which

i ncl udes defendant’s diagnosis of plaintiff’s condition during
his initial examon May 21, 1997. Defendant’s Exhibit 4, at 4.
Def endant di agnosed plaintiff with a positive |left inguinal
hernia. 1d. He also recorded no obvious right side hernia, but
noted that upon performng a “fingertip” test, he did feel a
slight bulge. 1d.

Based on defendant’s May 21, 1997 exam nation notes, it is
pl ausi bl e that defendant perceived the possibility, albeit
renote, of an abnormality on plaintiff’s right side. The court,
however, finds that the right side hernia repaired by defendant
was predom nantly unanticipated and unforeseen. |In support of
this finding is a letter dated June 2, 1997 to Dr. Janes Bal dys
wher e defendant states: “Examination reveals a large |eft
i ngui nal hernia with bul ging down through the external ring
suggestive of possible indirect hernia. There is no evidence of
hernia on the right.” Defendant’s Exhibit 4, at 9. Furthernore,
the court finds that plaintiff's right side hernia repair was not
contenpl ated until defendant was perform ng | aparoscopic hernia

repair for plaintiff’'s left side and, at that tinme, observed a
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right side hernia in need of repair. Defendant expl ained to
plaintiff that one of the benefits of the | aparoscopic procedure
was that he would be able to view both the I eft and right side of
plaintiff’s groin. Additionally, prior to surgery, defendant
told plaintiff he would take a “l ook around” for additional
hernias. Plaintiffs’ Menorandum Regarding Trial Testinony and
Law on I nformed Consent, Exhibit A

“Where ... consent is given for a particular surgical
procedure and an unanticipated condition is found during surgery,
absent an energency situation, the physician nust have the
express or inplied consent of the patient to extend the surgery.”

Mllard v. Nagle, 587 A 2d 10, 14 (Pa. Super. 1991). See also

Gay v. Gunnagle, 223 A 2d 663 (Pa. 1966) (holding that in

extensi on of surgery case issue of whether the plaintiff had
consented was an issue for the jury).?°

In this case, we believe that plaintiff, by signing the
above nentioned I nformed Consent to Surgery form gave defendant
his express consent to repair his right side hernia which was
unf oreseen prior to surgery. Furthernore, the court finds the

extension of the hernia repair procedure to plaintiff’s right

20 Plaintiffs quote Gouse, 615 A 2d at 334: “‘where a physician
or surgeon can ascertain in advance of an operation alternative
situations and no enmergency exists, a patient should be infornmed
of the alternative possibilities and given a chance to decide
before the doctor proceeds with the operation.”” (further
citation omtted). The court believes that “alternative
situations” in Gouse referred to alternatives to surgery and,
therefore, is not directly applicable to the instant case where
there was no alternative to surgery available to repair
plaintiff’s hernia.
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si de was deened appropriate by defendant. As indicated by his
testinony, a TEP | aparoscopic hernia repair can be perforned only
once due to the formation of scar tissue which devel op upon

cl osing the abdom nal space after the procedure. In the event of
a hernia recurrence, repair nust be conpleted via open incision
or, as Dr. Daly testified, through TAP | aparoscopic repair, both
of which require opening and operating wthin the peritoneum In
order to prevent plaintiff having to undergo a subsequent, nore

i nvasi ve procedure, the court finds that defendant rightfully
found it appropriate to repair plaintiff’s right side hernia
while plaintiff was already undergoing the | aparoscopic repair on
his left side. Furthernore, we find incredulous plaintiff’s
argunent that he would not have consented to a bil ateral
procedure because he was to performa nenorial service a few days
after the surgery, as no evidence was presented to establish that
the recovery time or the risk involved was any different than
that of surgery to repair the left side hernia al one.

As the | aparoscopic procedure performed on plaintiff’s left
side did not vary significantly fromthat of the right side,
neither did the material risks involved. Accordingly, based on
our finding that defendant disclosed all material risks of the
procedure to plaintiff and plaintiff gave his express consent to
the unforeseen right side repair, the court finds that defendant
obtained plaintiff’s inforned consent to operate on plaintiff’s

left and right side hernias.
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| V. CAUSATI ON

Even if there was enough evidence to substantiate a finding
of a lack of infornmed consent, there is, nonetheless,
i nsufficient evidence to establish, by a preponderance of the
evidence, that plaintiff’s conplaints of pain fromthe alleged
injury to his ilioinguinal nerve were caused by the | aparoscopic
hernia repair surgery perforned by defendant.

“As liability is based on the absence of infornmed consent,
the court in determ ning danages nust first determ ne what

injuries ‘resulted fromthe invasion.”” McDonald v. United

States, 767 F.Supp. 1295, 1313 (M D. Pa. 1991)(citing Cooper V.
Roberts, 286 A 2d 647, 649 (Pa. Super. 1971)).

In MacDonald, this court previously addressed a cl ai mof
| ack of informed consent. 767 F.Supp. at 1309. Contrary to this
case, however, we found that the defendant in MacDonal d di d not
obtain plaintiff’'s informed consent to arterial bypass surgery
and, therefore, was liable to plaintiff for any damages resulting
fromthe course of treatnment perforned by defendant. [d. at
1313. There, where the plaintiff suffered “swelling, pitting
edema and severe dermatitis in his left leg” imediately after
surgery and prior to discharge fromthe hospital, we held that
plaintiff proved by a preponderance of evidence that his injury
—- specifically, continuing pain in his lower left extremty --

was caused by the surgery “even though [t]he precise
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physi ol ogi cal basis for the causal |ink [had] not been
established.” 1d.

In the instant case, plaintiff’s surgery was on August 12,
1997. He next saw defendant on August 16, 1997 for the treatnent
of friction blisters caused by adhesi ve bandages on the trocar
incision sites. Plaintiff made no other reports of pain at that
time. On August 22, 1997, plaintiff attended his first regularly
schedul ed post-operative visit with the defendant. At that tine,
he noted no problens, and stated to defendant’s nurse that
“everything was working well.” It was at some point after the
August 22, 1997 office visit, that plaintiff experienced a sudden
onset of right groin pain for the first time. Specifically,
sonmetinme after August 22, 1997, plaintiff was visiting Norman
Morris in the hospital and when he reached for M. Mrris’s hand
to offer a prayer, he doubled up in pain. Subsequently, on
August 27, 1997, plaintiff saw defendant for his second post-
operative visit at which tinme defendant noted in his exam chart
that plaintiff was exhibiting pain “out of proportion to [his]
clinical presentation.” Defendant’s Exhibit 4, at 21. Thus,
unl i ke MacDonal d, there was a period of approxinmately tw weeks
between the surgery and plaintiff’s onset of abnormal post-
operative pain, precluding a finding of any direct causal |ink

bet ween the two. 2!

21 Defendant testified at trial that incisional pain, blistering
around the trocar incisions, and general disconfort are
(continued. . .)
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Simlar to MacDonald, we find that, based on the evidence
presented at trial, there is no physiologic explanation for
plaintiff’s conplaints of pain. Indeed, all of the experts
presented, including plaintiff’s treating physicians, confirned
that plaintiff has no objective basis for his pain.?? Plaintiffs
expert, Dr. Rigal, did, however, diagnose plaintiff with
“neurapraxia of the ilioinguinal nerve,” i.e. injury to the
nerve, and performed an ilioinguinal nerve block. Plaintiff’s
Exhibit 26, at 13. This nerve block provided plaintiff with

transient relief, id. at 15-17, and, according to Dr. Rigal, was

presunptive evidence that “pain was arising fromthe ilioinguinal
area.” 1d. at 16. Dr. Rigal also opined that a finding of a
surgical screw at the exit point of the ilioinguinal nerve would

explain the nature of plaintiff’s pain and why he did not respond
to the nerve blocks over the long-term |d. at 21. On cross
exam nation, however, Dr. Rigal conceded that the alleged | ack of

pain relief fromthe various ilioinguinal nerve bl ocks perforned

21(...continued)
considered to be “normal post-operative pain.”

22 Plaintiff’'s expert and treating physician, Dr. Tomack testified that
he had di agnosed plaintiff with ilioinguinal nerve injury as a result

of the | aparoscopic hernia surgery. However, the court declines to
credit his testinony, based, in part, on his personal relationship with
plaintiff. Dr. Tonmack’s testinony disclosed that his wife and
plaintiff Hurwitz are cl ose personal friends, he and plaintiff had

pl ayed gol f on several occasions (including once after plaintiff’'s
hernia repair), and that the four of themhad gone out to dinner and to
the Community Arts Theater together. Furthernore, his credentials

i ndicate that his educati on and experience are not on par with that of
def endant’ s experts.
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could be due to the fact that there was no physiol ogical injury
to the nerve itself. 1d. at 32-33.

Plaintiffs contend that Dr. More's renoval of a surgica
tack near the exit point of the ilioinguinal nerve during his
April 12, 1999 exploratory surgery on plaintiff establishes that
the ilioinguinal nerve was inpinged, and thus injured, during
defendant’s hernia repair surgery on August 12, 1997. This
contention was contradi cted by the evidence presented at trial.
As nentioned above, defendant testified that he does not place
surgical tacks along the ilioinguinal nerve during |aparoscopic
hernia repair because the surgical site is separated fromthe
nerve by approxinmately two |ayers of nuscle tissue.
Additionally, Dr. Daly testified that if the nerve had been
i npi nged by defendant, plaintiff would have experienced sone
relief in his pain after the tacks were renoved by Dr. Todhunter
and Dr. Mbore.? Dr. Todhunter testified that during his
expl oratory surgery on January 12, 1998 he had observed the
ilioinguinal nerve of plaintiff distally to the site of
def endant’ s surgery and he found the nerve to be intact, with no
signs of injury, inflammtion or infection. Dr. Moore’'s surgical
findings reveal ed that he did observe distal branches of the

i l'ioinguinal nerve, although he did not observe the main trunk of

23 Dr. Leitman testified that |iterature suggests that once the
tacks and nesh are renoved, the pain goes away. Plaintiff’s

Exhi bit 28, at 38. However, he opined the pain nay still persist
after the renoval of tacks where the nerve is entrapped by scar
ti ssue and beconmes inflamed. 1d. at 41-42.
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the nerve. Dr. Kothari, a board certified neurologist, testified
that had nerve injury occurred during defendant’s surgery, the
nerve woul d atrophy and wither distally to the point of injury,
concluding that the distal branches of the nerve observed by Dr.
Moore coul d not exist and be viable unless the ilioinguinal nerve
was intact proximately.?* Dr. Kothari opined that plaintiff did
not suffer any nerve injury during the hernia repair procedure
performed by defendant.

Over the course of approxinmately three years follow ng
plaintiff’s surgery by defendant, plaintiff has been taking
numer ous prescription nedications including, in part, Percocet,
Neurontin, Ms Contin, Elavil, and Ritalin. He received nerve
bl ocks from defendant, Dr. Rigal, Dr. More and pai n managenent
experts at Johns Hopki ns Medical Center, and had a spinal cord
stinmul ator and an epidural dilaudid punp surgically placed by Dr.
Krishnan. Additionally, Dr. Epstein perforned a root ganglion
stimulation with radio frequency | esioning of the nerve roots at
the levels of L1-L2 and L2-L3. None of the aforenentioned
procedures and prescriptions has provided plaintiff with any
significant or long-lasting pain relief. He also obtained no
relief fromthe two exploratory surgeries performed by Dr.

Todhunt er and Dr. Mbore.

24 Although Dr. Daly testified that there could be a nerve

I npi ngenent proximately with no evidence of nerve danage
distally, it is for the court to determ ne the weight of the
evi dence.
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Def endant’ s expert, Dr. Bonfiglio, a highly respected and
qual i fied physician practicing physical nedicine and
rehabilitation, testified that he found “it very unusual” that
plaintiff had not obtained relief fromthe nerve bl ocks, and
that, in his opinion, there is no “good physiol ogic basis for
[plaintiff’s] pain report.” Defendant’s Exhibit 69.1, at 21-22.
In his report, Dr. Bonfiglio states: “[Plaintiff’s] description
of the pain (especially considering the constellation of its
burning quality, its unresponsive [sic] to the nunerous
treatnents attenpted, and its marked exacerbation with sitting)
is not consistent with any recogni zed pat hol ogy. Considering the
| ocation of the pain and the presunmed inciting nerve tissues,
sitting should not increase the disconfort.” Defendant’s Exhibit
61. It was also Dr. Bonfiglio’'s opinion that, while plaintiff
generally believes in and perceives his pain, there is a
“significant psychol ogi cal conponent to that,” as plaintiff does
not present a “classic ilioinguinal nerve injury.” Defendant’s
Exhibit 69.1, at 44, 51. Furthernore, Dr. Bonfiglio testified
that, in twenty years of practice, he had never “prescribed
narcotics for non-cancer patients at this level.” 1d. at 58-59.

Additionally, testinony of Dr. Mchals, a psychiatrist, and
Dr. Samuel, a psychol ogi st, both of whom independently exam ned
plaintiff, revealed that plaintiff has a pre-existing
psychol ogi cal nake-up that may help to explain his subjective
conplaints of pain. Specifically, Dr. Mchals opined based on a

reasonabl e degree of psychiatric certainty that plaintiff has
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hysterical dependent personality traits, which he devel oped prior
to the hernia repair surgery. These personality traits,
according to Dr. Mchals, include a “preoccupation with physica
conplaints.” Dr. Mchals believed that the pre-existing
personality traits of plaintiff could explain, in part,
plaintiff’s perception of ongoing pain despite the absence of a
physi ol ogi cal cause or origin of said perceived pain.

Dr. Sanuel concurred with Dr. Mchals that plaintiff has
underlyi ng hysterical and dependent personality traits. \Wen
asked by the court to define “hysterical personality trait,” Dr.
Samuel explained that it represents patients that are “over
dramatic,” “over reactive,” and “seen as directing attention away
fromothers towards oneself.”

Based on the foregoing, the court finds that plaintiff has
not established by a preponderance of the evidence that the
surgery was a substantial factor in bringing about plaintiff’'s
conpl ai nts of pain.

V. CONCLUSI ONS OF LAW

1. Plaintiff gave his infornmed consent to the TEP
| aparoscopi c hernia repair perforned by defendant for plaintiff’'s
l eft and right sides.

2. Plaintiff’s long-termdisabling pain was not caused by
the surgery.

3. Because plaintiff Hurwitz's loss of consortiumclaimis
whol | y dependent on the success of her husband’s claim Hurwitz

cannot recover for |oss of consortium
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4. Def endant

i S not

liable to plaintiffs for damages.
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An order consistent with this nmenorandumw || i ssue.

James F. McClure, Jr.
United States District Judge
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N THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

R. KENNETH VEI SS and :
JANET HURW TZ, his w fe, : 4: CV-99-974

Plaintiffs : (Judge McC ure)
V.

JOHN GREEN, D. O,
Def endant

ORDER
February 7, 2001

On the basis of the findings of fact and concl usi ons of | aw,
and supporting reasons, set forth in the acconpanyi ng nmenorandum

I T I'S ORDERED THAT:

1. The clerk is directed to enter judgnment on the Conpl ai nt
(record docunent no. 1, filed June 11, 1999) in favor of
def endant and agai nst both plaintiffs.

2. The clerk is directed to close the case file.

James F. McClure, Jr.
United States District Judge

FI LED: 02/07/01




